supplies. The reason was, that during the closure of metal mines in Sodthweste}n
Wisconsin, the groundwater became polluted. . Substantial personal inconveniences
and econamic harm have to the residents in the vicinity of the closed mines.

Third, in the city of Montreal, Iron County, Wisconsin, the local baseball
field began to collapse as old mining shafts caved in. Protective fencing had to
be erected to prevent personal injury.

The purpose of these examples is not to suggest that metal mining should
not occur in Wisconsin, Rather, these examples illustrate that there is risk in

permitting metal mining activity, and the pecple of the state of Wisconsin must

be diligent in insuring that these risks are minimized to every extent possihle.

I am-confident that Wisconsin has ccme a long way towards accomplishing the

minimization of that risk.

A List Of Accomplishments

Wisconsin has reacted in a comprehensive and creative way in preparing

J.tsa}.f fm: a-new era of. metal mmmg. We have devised a program whz.ch s«nll'

prov:.de more mﬁcrmatxon, more puhlz.c partz.cs.pat;.on cpportunities, more environ-

mental insurance programs, and more comprehensive standards for decision-mzking

than for any other activity in. the state, public or private, industrial or

)

agricultural. A few examples of these programs are worth noting.

First, we have established a metallic Mining Investment and Local Impact
Pund Board, which provides funds in at least four significant areas: 1) it pays
towns and tribal communities monies for them to hire attorneys and technical
consultants to help them to evaluate whether a given mining project is environ—
mentally sound; 2y it provides monies so that the community can organize itgelf
and can afford to send citizens to meetings and to participate in the political
and legal decisions involved with mining; 3) it has helped pay for damzges
caused to individual citizens by mining-related activities; and 4) it is
providing monies for economic and sccial studies necessary to better understand

whether a given mining actirity will, or will not, benefit a local community.

-

]
= |

"




It should be &@hasz.zed that we have' no such other impact board in the
state of Wiscensin for any other indust:ry; | In addition, three mining cm@anies_
and various local units of goverrment, along with envirormental advocates, are
urgz.ng the Wisconsin I.egzslatuxe to pass enabling legislation to pe:mt_-
potantx.allywmpanted tcwns to receive substantmal bloc grants from mlmng:- '
cc:rpanxes on an annual baszs, beglnnmg mned:.ately, to prw::.de them with more -
mmes to afﬁectively organize their mmtzes ' hire the necessary legal .
ta}.ent, and provide for consultants and other studies so that the citizens m. |
these tc:wns can eﬁfectz.vely part:czpate in the gc" or m«ge decz.smn en mng,i_ _-
E -Ehese funds wou}.d be avas,lable so thai: t:awns m.th as few as 49@ pecple, and Indzan' 3
tzs.bes mth as few as 3.85 pecple, anxi help mntml their own dest.m:.es. o

B Seccnd, Ws.scmsm has adopteﬁ a long——tem llab:.lxty leglslatmn package.
This legislation provides up to $150,000 per <laim for a private injury to person
or property based on a finding of strict liability. The claimant need only prove
before a state agency that he/she was mjured and that it was caused by mining.
_There need be no shawmg f:hat the company acted in negl:,geme The se,c:cnd ya::t of
"'the progz:am pmvzdes that z.f W:.smns:.riﬂ .dces prov:.de such remedy the state
govermment can then go agamst the mmmg ccm,pany i:n cauect the damages., State

gcvermmt need mt ccncern 1tself wm:h the mrpazate strucmz:e, elther at thef 3

time of mnmg or afte:: mz.mng. 'me parent: mrporatlcn, or ltS successor, w::.ll
be responsz.ble. Again, rt is notemrthy that such a program exists fz:cm an
envirommental prospective, for no other industry other than minirg,

Third, Wisconsin's metal mining and reclamation laws have been completely
rewritten. There are two concepts in those laws that are critical to the
enviromment and to local units of govermment: 1) The standards for grant or
denial of the permits are clearly articulated—they are balanced standards; 2)
The statutes and draft rules provide an cpen and effective hearing process for
citizens to help the state decide whether to permit, or not to permit, mining.
The master hearing process contained in the law is not duplicated in any other

o




envirormental legislation. The regulatory agency and the developer will

able to railrocad the process over the objections of a citizen intervenor.
Fourth, the draft rules for mmmg contain a provzsmn which persm.ts any of

those rules to be made stricter on a case specific basis for any proposed mining

%@M Many of our current environmental statutes have a variance program

in_t;hgxﬁ; However, all of the variance programs are designed to give breaks to the
mdustry and develcper, ‘rhm rules program will allow the citizen for the
depa.r:wl:ment to urge the rules be made tougher if the enviromment needs such.
protection. |

Fifth, the draft mining rules will require the mining companies to study,
and under some circumstances require the marketing of the mining waste in lieu of
perpetual storage in the north woods of Wisconsin. In short, it won't create
: ta:.lmgs ps.les or waste x:oc,:k: araas for these mate::.als can ba utzlz,zed in the
free mketplace. Thz.s pollcy m:.t:.atzve is yet uxmtched for any other :Lndustry."
in Wisaqnsin.

Sixth, we all know that agriculture requires permits to divert water fram
streams for irrigation. The only non~agriculture enterprise requiring permits to
divert surface water will be mining companies. In addition, we do not currently
requlate groundwater quantity use. A comprehensive groundwater quantity use
requlatory program has been adcpted by the state Legislature and is embodied in
the draft rules.

Finally, we have established a specific funding mechanism to provide
individual rural Wisconsin citizens with monies and waters for damage caused to
domestic or agricultural water supplies from mining activities. This program is

in addition to, and supplements, long-term liability legislation.



These seven examples I have provided above are but the beginning of a ;ggg
list of accomplishments that have murred in Wisconsin to protect Wisconsin
enviromment from mining, It must be emphasized that some of these
accomplishments are Preliminary and are not campletely locked~in place. It is
anticipated that these protection measures can be adecpted by April, 1882.

Politics OF Consensus
——mte Gk Lonsensug

The Wisconsin Puhlijc Interveror is often asked why so much has been
ammsplz.shed in protecting Wzsconsm s enmrament fram mining activity, More

i:m'ative éﬁVixomﬁéﬁta}, requlatory prograas for mining that may be absent relatz.ve'
to other mdustrles Oor agricultural developnent" There are several reasons for

the environment suceess,

Cammunity, have actively sought to protect their own mterests The ors.gmal
work of the residents of the Town of Grant prcwded ‘that eatalyst for all of
Northern Wisconsin.

Second, the smgular legislative skalls of Representative Mary Lou Munts
has provided palitical leadership throughout this process, IF there is a single
founder, practitioner and supporter for the consensus process, for reaching
environmental decisions, it ig clearly b!ary Lou Munts. The work of former
Legislators Harvey Duehalm, HBenry Dorman and Michele Radesovich, a}.cng with
current State Senator Tim Cullen, have all helped to make the system go.
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Third, the envirommental legal team of Kathy Falk and Susan Steingass
of Madison, Kevin Lyons of Milwaukee, and Don Zuidmulder of Green Bay, have .
contributed to the success of the effort. In addition, the original work
of Frank Tuerkheimer of Madison was most helpful.

Fourth, the help of the mining ocompanies in getting this
envirommental program conceptualized and, in part, adopted is most
noteworthy. Industry was willing to push for change. Eﬁb:on lead the way
for industry. In time, Rennecott also began to effectively and positively
participate. Inland Steel has now joined with Exxon and Kemnecott in
supporting important envirorme’anﬁal initiaﬁivea.

The conduct of the mining companies is easily explained. Wiscensin
has not done well in providing the mining companies the kind of certainty,
direction and regulatcory assistance necessary to give corporate management
the kind of security necessary to make wise mining development decisions in
Wiscensin. The consensus process helps provide mining oompanies
_certamty Eherefcre, the ccn@ames can, - an d do, accept programs and
: regulats.ons Whlch they would rather avo::,d for political and econamic
reasons. Since the developer knows what the rules are, and can expect them
to stay in place, they are willing to except tough environmental
legislation a_nd rules that they probably could otherwise politically
defeat.

Many of the representatives of the mining campanies are familiar to
Dane County residents. James Wimmer, Dick COlson and Steven Braden
represent RKennecott Copper Corporation. Jeff Bartell represents Inland
Steel. Jim Dercuin represents Exxon. The hallmark of their style in
dealing with the mining issues has been cooperation with envirommental
interests.

T™wo days after Kennecott saw its mining permit application hearing

adicurned in November 1976, a Rennecott official told what had become

painfully chvious:



Getting into bed with environmentalists might rub
raw with many of our colleagues, but in this day
and age I cannot recammend a better course of
action for expedition of our project.

For a few envirormental activists in Northern Wisconsin I would offer
this paraphrase of the Kennecott official's thoughts: Getting into bed
with moderate industrialists might rub raw with many of our supportezs, but
in this day and age of less governmment fiscal conservatism, and Jim Watts,
1 cannot recammend a better course of acticn for adoption of legislation
and administrative rules which will protect Wisconsin's envircrment.

. Conel usion

The Citizens Advisorj Committee to thé' Wisconsin Public Intervenor
and the Public Intervenor are Pleased with the direction Wisconsin public
policy has taken on mining in the last four years. Whether cne is pro-
mining, anti-mining, or simply neutral on this issue, one should be
encouraged by the tremendous pz:ogress that has been made. The mnsensus
- approach tn polz.cy develcmant has p].ayed a s.zgnifmant rale in that policy
growth

Peter A, Peshek
Wisconsin Public Intervenor

June 17, 1981




WISCONSIN'S STRATHGY FOR PREPARING FOR A NEA MINING INDUSTRY-——
CONSENSUS OR CONFLICT

Presented at Center Ebr Public Resources
Task Force On Environmental Disputes
New York, New York
April 30 ~ May 1, 1981

Metal mining has had a central role m the political, econcmic and
social history of the Upper Great Lakes Region. The resulrt;.s of mining have
been uneven, ranging from prosperity and full employment to serious
envucnmnta]. damage and hJ.gh unm@lcymnt. . The Upper Great Lakes Regx.on
oW has the opportumty t:o cievelep an: ents.rély new generatwn of cwper, |
zine and mckel mmes. o _

anesota is pz:eparmg itself for a new era of copper~—mckel mining.
A four-year, $4.3 million study has been completed about the mining of this
resource in Northern Minnesota. Political and government agency review of

this study is now taking place.

Ws,sccnsm .‘LS also prepax:mg J.tself for a new era of copper and zmc g

'n-z.inmg in Ncarthern W:.sconsm.' I have been asked to descrabe thls exc:xtmg :
and positive process of preparation. This paper will be dlvzded into the
fc}._la_wixig parts: 1) an’ évezéa_’,ew of the Public Intervenor's role in
Wisconsin m.#;ﬁing issues; 2) a 'hi_storicai overview of new mining
opﬁ:oz:tunitiaé; and 3) politicai coﬁsensus——%the roots of consensus on
mining issues in Wisconsin; the environmental need for consensus, the risks
of participating in consensus politics, accomplishments already achieved

from consensus politics, and potential problems of the consensus approach.




AN _OVERVIEW OF THE WISCONSIN PUBLIC INTERVENOR

The Wisconsin Public Intervenor is an Assistant Attorney General in
the Wisconsin Department of Justice. The Public Intervenor office was
mandated by the 1967 Wisconsin Legislature when the Wisconsin Department of
Natural Resources (DNR) was created. The office was autﬁc::ized at the
request of the Wisconsin Wildlife Federation ' and other traditional
conservation forces. ‘

The Wisconsin Public Intervenor is charged by the Wisconsin Statutes
with the-__rje'sponsi:bi}.ity of advocating and seeking protection of public
rights in _f:he environment. Because the public has so much to gain or lose
from appropriate or inappropriate copper and zinc mining m Wisconsin, the
Citizens Advisory Committee to the Puhlic Intervenor has directed that
metallic mining be the number one prograui priority of the Public

Intervenor's office.

" A HISTORICAL OVERVIEW

So far, three possible econcmically feasible metal iferous deposits
have been discovered in Northern Wisconsin., In 1968, Kennecott Copper
Corporation found a 6 million ton copper-bearing ore body in the Town of
Grant, near Ladysmith, Rusk County, Wisconsin. In 1974, Noranda announced
the discovery of a 2.3 million ton zinc—copper body in Oneida County. In
1976, Exxon Minerals Company, U.S.A., announced its finding of at least a
70 million ton zinc-copper ore body located in the Towns of Nashville and

Lincoln, Forest County, Wisconsin.




Kennecott was the first and only one ‘of the three companies to seek
state permits to mine its ore body. When the hearing on the permits was
held in November 1976, the 889 citizens of the Town of Grant stated their
collective belief that it was premature to approve the permit applications.

The Town of Grant hired a well-respected trial attorney to protect
its interests. It spent a substantial portion of the t:mm' s budget over
the ensuing two and one-half years battling Kennecott. The Town of Grant
solicited and received the support of the Natural Resources Defense Council
and the w:.sconszn Publm Intervenor. 'Ibgether, thesa three groups embarked
on- an effort tc protect Wismnsm s hmnan and nai:ural envzromnant from
madequately regulated mining.

All three lawyers and their c}.:l.enf:s recognized that Wisconsin, in
1976, was not then in any position to intelligently determine whether, or
under what conditions, Kennecott should be permitted to mine the ore body.

It was even more evident that Wisconsin did not have a comprehensive and

i _mtegrated regulatory 3chme for ccpper and zmc mlmng. o

The }_ega}. ané polltlcal f:a.ght between the Town of Grant anc": Kennecott .

was long and bitter. The mining permit hearing was indefinitely postponed
in Navmbeﬁ.: 1976, 'aadf:u};t:imateiy diQni’SSedrini.-Septenbex 1978, Eight legal
proceedmgs were ocxrmnced. The approach employed by the Town of Grant and
by Kennecott was one of conflict, both legal and political. The Town of
Grant succeeded in all of the legal proceedings that have been completed.
This sequence of events is most telling when viewed against a May 2, 1973,

Wall Street Journal story, which quotes the then Kennecott president as

predicting the Town of Grant mine "could be operating by 1976.%



THE ROOTS OF CONSENSUS ON MINING ISSIII'S IN WISCONSIN

Immediately upon the adjournmént of the Kemnecott mining permit
application hearings in November 1976, there began a political process
which would propel Wisconsin into the lead of national efforts to regulate
metallic mining operations. The Natural Resources Defense Councz.l, under
the guidance of Attorney Frank M. Tuerkheimer, now United- States Attorney
for the Western District of Wisconsin, prepared a camprehensive paper on
the madequacz.es of the 1973 Metallz.c ﬁ:me Rec},amatmn Act and made a

-series of reccxmndatlons for changes.. Spec:;al comittees of the
Legz.s}.ature, which to that point . had been prmczpally concerned with
t:axatmn of mmmg operations, formed a special working group to evaluate
the need for additional regulation of the industry.

The pecple of the Town of Grant came to Madison and did their own
lobbying. They found that the Legislature was receptive. Industry was
also wJ_I.lmg to push for change,._ Exxon lead the way for mdustry In txme,
Kennemtt a&so began t:o effect:.vely, and pos:.tz.vely, partzclpate as new

Wiscqnsin. Two days. aftex: Kennecott saw its mining permit application
hearing adjourned in November 1976, a Renmnecott official told his superior
what had become painfully obvious: "Getting into bed with environ-
mentalists might rub raw with many of our colleézgues, but in this day and
age I cannot recommend a better course of action for expedition of our

project.” Inland Steel has now joined with Exxon and RKennecott in

supporting important envirormental initiatives.




THE ENVIRCNMENT NEEDS CONSENSUS

Given the high rate of success in litigation, why is it then that the
Town of Grant, the Town of Nashville and the Town of Lincoln, the
Wisconsin's Envirommental Decade, Inc., the Wisconsin Public Intervenor,
and others, are prepared to use consensus as a vehicl-é to meet the
legitimate needs of the envirorment? Consensus makes sense for the
environmental movement for at least six reasons.

First, the results cf a ccnsensus agproach tend to be logical. The
1&&35 which suIV1ve the zntense sarutzny' in the negotatum1 process
generally prove to be sgpsxble. The wark prcduct surv1ves sc;entzflc and
1ega1-§olicy analyses witﬁ all the ccmpetltors being represented. '

Second, the end results of the political and legal process are often
less certain than the results of a consensus process. In the legal
process, particularly, a geod advocate cannot always predict the outcome.
. Using consensus, one xs able ta have a greater degrae of control over the
..;outccne or work product developeé ' ' &

Third, the state of Wisconsin has neither the perscnnel nor the
financial  rescurces neaessary'tp.alIGWSﬁOr;hern.Wisconsinicpmmnnities to
feel comfortable with new mining cperations. The mining companies who wish
to develop major mining enterprises in Northern Wisconsin can provide major
personnel and cash contributions to the process. For example, I estimate
that Exxon has spent well in excess of $400,000 participating in the
development of administrative rules for the protection of the enviromment
from metallic mining waste. Kennecott has also spent a considerable sum of
money doing similar things. fThe kind of expertise, both internal and
external, that Exxon, Kennecott and Inland Steel have been able to bring to
bear on the process for writing appropriate regulations are not available

to citizens or local and state goverrment in the state of Wisconsin., The
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consensus approach maximizes utilization of the companies' resources in
helping to formulate public policy.

Fourth, there is a limit of enetéy and resources available to a local
unit of govermment, or to an environmental group, to sustain over a
prolonged period of time major political and legal initiatives. For a
developer, who is prepared to sustain a legal or politicai fight for an
indefinite or longer period, it is reasonable to expect- that a prolonged
struggle will wear down environmentalists or local citizens. Therefore, it
is m:poz:tant that envmzmntalzsts and local units of government
carefully pick their fzghts, If thg.envzrmmntal movement can secure its
legltmt_e__._objectxveswzthout a fight, it should do so in order to save
energy and resources for those times and places when conflict is
inevitable.

Fifth, one of the significant reasons why the consensus approach to
the development of mining regulations was selected was because the towns
~and  the env:tromnentalzsts needed alln.es ko overcome !:he Wisconsin
'Departmnt of Natural Resources' ma.bzln:y to decide the major issues
sur:oundmg mining in Northern Wisconsin. Exxon, later Kennecott and
Inland Steel, came to recognize that mining in Northern Wisconsin would
only be a reality if the state could complete its regulatory framework.
For a variety of re&cns——some internal to DNR, but some caused by the
efforts of a mobilized consensus group-~the department came arcund to play
a major role in the development of Wisconsin's mining policy during 1980.

Sixth, the consensus approach to policy development is a sound social
and political way to meet the legitimate needs of both industry and
enviromment. It is an approach which should be encouraged, because iit

provides a vehicle for maximum citizen participation.




Al though there are distinct advantages'; to the consensus approacﬁ to
policy development, it should be recognized that there is room for
differences of opinion and conflict. When and how such conflict will occur
will depend on the good faith of those involved in the process, as well as
on the complexity and difficulty of the policy issues. While consensus
should be the primary tool for policy resolution, it must .be recognized
that conflict may still occur and that all parties reserve the right to
diverge from the consensus approach, if it is believed that such a course
is the only way in which the particular parties’ legitimate needs can be

protected.

RISKS OF PARTICIPATION IN CONSENSUS PROCESS

When participating in the consensus process for the development of
public policy for metallic mining in Northern Wisconsin, envirommental
groups are exposed to three risks.

First, an outside chserver may ceonclude that the environmental

" movement is being Soft on the mining companies. This obsewation may be

based on the fact that those participating in the consensus Wmnt work
very closely with the mining companies. There are fewer voices being heard
and less antagonism is expressed to the media. While the perception of
beirng soft on the mining companies may exist, it is not accurate. None of
the parties to the consensus approach have lost sight of their individual
needs. Private and public conversations and meetings are vigorous and, on
occasion, even heated. Despite such conflict, however, the belief prevails
that sound public policy will be developed if everyone cooperatively works
with each other in an open and public process. |
The second risk is the fact that consensus, to a large measure, is

dependent upon the personalities responsible for representing various

parties to the proceedings. If Jim Wimmer and Dick Olson from Kennecott,
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Jim Derouin fram Exxon, or Jeff Bartell from Inland Steel were not the
representatives of those companies, diffe::ent political and legal
strategies might well have been developed by the mining campanies. For
example, in January 1979, T cbserved:
. This Kennecott [litigation] strategy simply
depletes the resources and enargx.es of those who
should be working on ... palicy items. ... fThis
stonewalling also throws in disarray the ablllty
of everyone else to process the. pol:.cy problems in
an orderly fashion. ... Those of us in Wisconsin
must hope that the internal stmggle that is
occurring at Kennecott at this time will result in
the newer progressive forces being able to take
charge of mining operations in Wisconsin and that

the result will be settlawnt cf the eight legal
proceedmgs,.

Consensus process was the way to go. As a result, Wisconsin's environ-
mentalists, local units of government and Kennecott have all won.

Third, there is the risk that same participants will be overwhelmed
: by the exper:lence, expertzse ané ,t_:ol:.ts.cal ﬁmsc;le of others, partmuiarly_ :
' 'where the public: forim: which is part of the envs.rcmental movement ! s muscle
is rot used by tacit agreement, All parties to the oonsensus process need
adequate resources to partmc:.pate at. arms-length.

CONSENSUS WORKS

Since the initiation of the consensus process in early 1977 by State
Representative Mary Lou AMunts and then State Senator Michele Radosevich, it
has provided great dividends to industry, to the enviromment, and to thgé
towns., I would like to list several examples where consensus played key

roles in policy development for mining.




First, Wisconsin has the most comprehensive metallic miﬁinq
environmental protection bill in the country. Exxon's role in the
Jevelopment of the legislation should be recognized. The regulatory scheme
that we are now developing under that bill is many times better than
anything else that exists on the state or federal levels. While detailed
ﬁules have been agreed upon between industry and envirormeﬁtalists, they
have not yet been adopted by the Wisconsin Department of Natural Resources.

Second, with the help of Kennecott and Exxon, the consensus group was
able to agree on the establishment of a Metallic Mining Council to help
write the specific regulatory rules needed to protect Northern Wisconsin
from mining wastes. When these rules are cqt@leted they will include basic
statements of public policy on the need for envirormental protection, as
well as the standards to be applied to mining operations. Also. contested
case hearing procedures will be provided to assure that decisions are based
on the standards, and in a fair manner.

'I‘iurd the consensus group played an. mstrtmental role in developing
a wetlands polzcy for mz.nmg that is based on ‘a balanced appz:oach to
enviromental protection., As an indirect result of this effort, the the
Natural Resources Board ;dopted a conceptually similar policy for all
wetlands in Wisconsin.

Fourth, the consensus group has played a key role in pointing out
that Wisconsin's groundwater needs protection, and that it should be done
by the Department of Natural Rescurces. There has been a sustained effort
to get the department to write rules to protect this valuable resource.

Fifth, the Wisconsin Department of Natural Resources is better
equipped to deal with the requlation of metal mining in Northern Wiscohéin
partially as a result of the efforts of the consensus group. The

organizational problems and conceptual legal dilemmas that have long



plagued the departmenii’ on the issue of regutating metal mining are in the
process of beirng corrécted. There remain significant manpower problems at
the Department of WNatural Resources to effectively requlate metallic
mining. There is almost no staffing to conduct sociceconomic analyses.
There is a shortage of geotechnical personnel in DNR in the field of
metallic mining. These staff voids may prove to be significant barriers to
metal mining development in Northern Wisconsin. Hoﬁéver. substantial
progress has been made; thanks, in part, to envirommentalists and mining
campanies caming together urging that improvements be made.

Sixth, the consensus. p_rocéss is prmiding industry with clear and
detailed guidel ines which establish a ca:prehensxve regulatory framework
under which they must operate. A Kennecott' 0ff1c1al. in May 1977, wrote,
"Wisconsin ... possesses sufficient quantities of base metal
mineralization to place it in a position of being a significant metal
supplier. What remains to be seen, however, is whether it is prepared to
prov:.de a r:easonable and stable regulatory env:.roment "

Wzsconsm has mt done well in prmz.c}mg the’ mmng cmpames the
kind of certainty, direction and regulatory assistance necessary to give
corporate management the kind of security necessary to make wise mining
develcg@ent decisions in Wisconsin. As examples, Inland Steel operated a
mine in Jackson County, Wisconsin, without necessary mining permits for six
and cne~half years after the law began to require such permits. As early
as 1974, Kennecott was asking the Department of Natural Resources whether
Wisconsin's solid waste laws were applicable to its proposed 156-acre
tailings dump. The department's decision was not clearly articulated until
March 1979. In another case, Exxon has had to struggle with the question
of mining effects on wetlands and the regulatory standard Wisconsin would
apply to those invaluable resources as it applied to mining in Northern

Wisconsin.




Wisconsin has come a long way towards providing the kind of
certainty, direction and regulatory staff resources necessary so that
mining may occur. If we do not cmpiéte the job, two results are likely.
First, mining companies may become frustrated with Wisconsin and may not
choose to locate here. Second, even if the companies choose to locate
here, Wisconsin will not be in a position to provide permts for mining
because they cannot, and should not, be granted in the absence of a
comprehensive and complete regulatory scheme. The goal of the consensus
group is to put such a regulatory scheme in_.place.

ACGEE‘GRATE[OCX{ATENWWSTS

Industry does not maintain a singular view of envirommentalists.
While many industry representatives do not deal with envirommentalists in a
moderately progressive manner, others do. Some companies do not even
hold a. umfled vxew when 1t comes to the,xr own appx:oach towards those who
”-are ralsmg envmromxental ‘issues.

For example, the Wisconsin Public Intervenor took discovery of a
developer for a DNR permit. During the course of discovery, documents
were uncovered, containing the following cbservations by various agents or
employes of the developer about the Wisconsin Public Intervenor and his
activities:

1. The Public Intervenor "is young, aggresszve and ultra—

ambitious. His role in the upcoming hearings is camplex, for

it is a mixture of using meetings as a political platform to
further his own ends ... blended with the satisfaction of

fighting multi-national corporations.”
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2. This [envirormentalist] "does not have the money, nor do
the residents of the township. We must get back to the
residents of the town if we are going to erode the building
base of opposition which this {fenviromnmentalist] is fostering
-+» 1 do not think that it is likely that the town will come
through with the funds necessary for any extensive court fight
on the project.”
Compare these hostile views to those of other employes of the
developer who were recomending:
1. If there is to be a major rewriting of [our
application], then I would hope that same way would be found to
involve a citizens committee.

2. I am mvmcad that Peshek is an open person, one who
would be willing to sit down and negotiate. He should be

involved in the planning process. |
3.  Deshek is a bright man ... with a deep sense of duty.
4. Instead of trying to second~guess Peshek, why doesn't
{our campany] go to him and ask what his concern is and offer
to help resolve any uncertainties he may have? Would there be
gain in the long run if [our company] established dialogue and
offer support as far as Peshek is willing to do so?
The two sets of quotations outlined above reflect the two options
. available to-an industrial developer. -The campany can take the low road

“and view the a&veiééry as anabseluteenany, whose support should be eroded
and whose financial limitations should be exploited. Or the campany can
take the position that the envirommentalist has concerns which should be
publicly addressed, and that the envirormentalist represents a legitimate
point of view entitied to articulation.

The choice is clearly the developer's. In my opinion, the high road

of full cooperation, public participation and disclosure works better for

the developer, as it does for the local camunity and the enviromment.
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CONCIUSION

The Citizens Advisory Committee to the Public Intervenor and the
Wisconsin Public Intervenor are pleased with the direction Wisconsin
public policy has taken on mining in the last four years. Whether one is
pro-mining, anti-mining, or neutral on the issue, one should be encouraged
by the tremendous progress that has been made. The consensus approach to
policy development has played a significant role in that policy growth.

Peter A. Peshek

Wisconsin Public Intervenor
Post Office Box 7857
Madison, Wisconsin 53707
608/266~7338
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THE WISCONSIN MODEL - A CONSENSUS APPROACH

May 1, 1981
Presented at the Task Force Conference on Environmental Disputes
' Center for Public Resources
By Attormey James G. Derouin

BACKGROUND COMMENTS

It is my pleasure to talk about a topic which I believe has only of late
begun-to ﬁiaw-tha_étten€ﬁ5ﬁ i£'deserves -~ the rather unusual ‘political-legal
process of.?cgns&ﬁéus” for resoiving major pélicy issues. As Pster Peshek has
described, this process has.been used successfully during the past several
years to negotiate mining related rules among industry, local units of
government znd various envirommental groups. This process is not, however, as
I am going to point out, unique to mining. However, because mining is much
pubiiqi;ad,"aheﬁgroge§s_bgﬁwﬁichldivg:sgnpartias have resolved their environ-
"ﬁﬁeﬁﬁéi“?7&if§éféﬁc§;'Tﬁin'ﬁ:gigééﬁgiat“ has ' d;éwﬁ' cousiderabia..uattention -
particularly because of the complex and often times emotional nature of the
issues involved.

Before talking specificially about mining issues, I want to point o#t
that the consensus process is not a revoiutionary idea. In Wisconsin, in
fact, it is rather traditional -- even if not alwavs diligently followed. For
example, since unemployment compensation was epactad in Wisconsin, and we were
the first state to emact such legislation more than four decades ago, only
once has there been an amendment to that law that was not an "agr:eecfl bill

between business and labor. Another example of comsensus is the charge of the

L
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University of Wiscomsin to "sift and. winnow" from among competing and alter-
native opinions to arrive at the best solution to a given problem. In the
environmental era, there has been no envirommental law enacted in Wisconsin
since 1973 that has not been the result of negotiations between diverse groups
and which has not been "agreed" legislation between bﬁsiness, environmental

groups and the Department of Natural Resources. The results of this process

include:
° the creation of the Wisconsin Clean Water Act in 1973 and
its amendment in 1980;
@ the creation of the Wiscomsin Solid Waste Recycling

Authority in 1975;
e the enactment of the Polychlorinated Biphenyl Act in 1976;
° the rewriting of the Metallic Mining Reclamation Act and
companion envzranmental leg slatlon in 1978;
' °  7-the rawrxtlng of the Solid Waste Aat in 1978; and

a the rewriting of the Clean Air Act in 1979 and 1980.

The significant fact with respect to the above legislation is that it is
excellent environmental legislation, .but it is also balanced, generally
understandable, at least by lawyers' standards, and livable legislation.

Where did the impetus for the consensus movement with respect to envireﬁw
mental legislation in the 1970's come from? I can only speak for the business
community because, when I worked on all of this legislation, I was under
instructions from two clients -- the Wiscoasin Association of Manufacturers
and Commerce {the trade association for business and industry in Wiséonsia}

2nd the Wisconsin Paper Council (the trade association for the pulp and paper




iadustry in Wisconsin) -- to seek livable legislation. The mandate was not to
block legislation unless balanced an&’faix legislation could not be oﬁtained.
Lest ome think that this legislation was inconsequential to Wisconsin
industry, I shouid note that the investment required for the pulp and paper
industry alome in Wiscomsin as a result of this legislation has to date
exceeded §400 million. This $400 million, however, significantly improved air
and water quality throughout "paper country” (in Wisconsin that corresponds
largley to the Wisconsin aud Fox River valleys} However, as a result of this
attitude om the part of the business ccmmunlty in Wisconsin, the Legislature
and the enviroomental movement reciprocated with a reasoned approach to
enviromnmental iss#es. Further, the leadership of a few select legislators was
indispensible -~ people who viewed snvironmental protection as a group venture

rather than being a negative adversarial or partisan process.

 THE CONSENSUS PROCESS -- SOME OBSERVATIONS

What is consensus? I define it as a negotiating process by which people
reach solutioms to mutual problems. 1It's the democratic legislative system
the way it was meant to work. Is it worth it, however, to be involved in this
process and, if so, why? As a lawyer, if I acted oaly in my self interest, I
would say that I didn't care. Like the ad says on TV -~ "You canm pay me now
or pay me later." You can pay coussel now to practice preventive law and
attempt to resolve conflicts ahead of time or vou can pay counsel later when
the case gets litigated or fought out to the bitter end in the Legislature

because there was no willingmess to negotiate along the way,




Simply put, he who thinks that litigation or a bitter fight in the
Legislature is cheaper and quicker and will produce a better result is badly
misleading himsglf* He who thinks that the only role that an attorney shoﬁld
play is to demean, befuddle, confuse and confound the pexécn sitting on the
opposite side of the table is not servipg his client well whether he repre-
sents a company, a local unit of government, an enviroamental group or some
other third party. As we all know, an attormey, by education and training, is
taught tc be an advocate for a position rather than a mediator. Tradition
tells as'ﬁhat an attd:ney is not suppose to be objective -- he is suppose to
be a miiitant. advocate for whomever he represents. Militant advocacy,
however, is not conducive to conflict resolution through negotiation even
though this is what attorneys have been educated and trained to do.

When discussing this subject, it is interesting toc look at what others

think about this process. Paul Hassett, President of the Wisconsin

'7:  as§o:iatibn1df'Héﬁufacpﬁierﬁ and' Commerce, in a newsletter last year to his

membership, commented that:

(I)u the past few years the most significant achievemeat for
WHMC is that we achieved compromised agreements through the "consen-
sus approach.” This is a great change from the "confrontation
politics™ that has existed in the past. WMC has a common intersst
in all those werthwhile attributes of honest government -~ creating
jobs and an environment for business and industrial growth,
participation im local, state, federal and social programs of

interest to society.



In an article in Busipess Week (June 30, 1980), entitled "Creating

a New Sense of Teamwork,” the following is found:
The most urgent piece of business facing the nationm is to reverse
the economic and social attitudes that have generated its industrial
decline. It is a task that must involve all elements of society:
business, labor, government, minorities and public interest groups.
It requires nothing less than a new social consensus, a remodeling
of what the 18th century philosopher Jean Jacques Rousseau terms the
"social contract" that brings individuals together to form a
society . . . . (T)o start the . . . process, however, a consensus
has to exist among labor, management, and other major interest
groups. The climate is right for a coalition approach. If America
is to be successful in meeting the challenges posed by our

competitors in intermational and domestic markets, there is a great

need ‘to build a consensus on economic and ‘trade pollcy - Q . The

challenge, of course, is to develop a consensus-forming framework
under which government, business, labor, and other major interest
groups -- without compromising their traditiomal roles -- canm agrse
on tradeoffs that would both strengthen the ecomomy and, in the end,

prove beneficial to all.

We also have the following by Henry Grunwald, Editor in Chief of Time,

his February 23, 1981 essay:
The founding fathers recognized and denounced the "spirit of
faction." That spirt has always existed in our highly contentious

nration; the broad comsensus that supposedly prevailed in earlier

in




days is largely a nostalgic illusion. We will never turn into a
republic of virtue, apimated by perfect brotherhood. We are too
large, too varied, too free and too human for that. But in the past

at least we usually managed to rule curselves throagh faugh accommo-

dation, based on the recognition that while I may s.ubdue my neighbor

°n one issue today, he may subdue me on another tomorrow, The

founders thought of this as civie virtue, as self-interest rightly

understood. That is what we must retrieve.

I cite these other examples discussing the consensus approach because not
all persons believe in this method of proceeding. There are always some who
prefer to see the world in brilliant blacks and whites. Witness the statement
by Charles Morgan, former Southern Regional Director of the American Civil
Liberties Union, whe, on January 16, 1981, said at the third Annual Public
Affairs Conference of the Hat:.oual Assocmatwn of Hanufacturers and Commerce'___ |
"CQHIPI.’QHI!.S& cfugh:: to be used when you- have no other optmn." Whereas I can’
understand this philosophy on the part of those who camp out on one or the
other extreme end of the political spectrum, I have besn surprised that the
public policy objective of the Wisconsin Department of Natural Resources has
been at times to "diffuse” and to "isolate" the consensus process. That was a
tragic public policy objective because it constituted an intentional
disruption of the negotiating process. In fact, the very heart of the
legislative process is the give and take involved in the seeking of middle
ground and compromise. Without compromise, we degenerate into factzonallsm

that benefits neither the individual parties nor the body politic as a who}.e.




The result of-The above process in Wisconsin, however, as Peter Peshek
described, has been the development of an entire regulatory package negotiated
by the business community on the one hand and, on the other, the local uniﬁs
of government, Wisconsin's, Enviroomental Decade, the Pu_b].ic Intervenor, the
Natural Resources Defense Council, Native American .communities and the

Wisconsin Center for Public Representation.

SIMITARITIES BETWEEN THE WISCONSIN MODEL AND
THE NA’.{’IGKAL COAI. ?OI.ICY PROJECT

I have read with interest a summary of the National Coal Policy Project
sponsocred by the Center for Stratagic: and International Studies at Georgetown
University. Even though we were unaware of the National Coal Policy Project,
there are a ogumber of similarities between the two efforts that I thought
would be of interest to you, namely:

° T{’here ig . a referenca to t;he goal of t‘.he Natmnal Coal
Polz,cy Progect bemg to "raach consensus, provz.de guidance
for the resolution of . . . policy issues and articu-
late . . . differences in a useful way." This certaialy
has been the goal of participating groups in Wisconsin.

@ There is reference to the project being attacked by some

environmentalists, some members of industry and even by
some persons within the government. This we also found to
be true.

@ The ratiomale for those choosing not to participate was

that there was "little prospect of success.” This we




found to be true on behalf}cf the business interests that
did not participata.

It is noted that a discussion of the major policy issues
led to Qconsiderahle dispute™; and that it was frultful to
spend time on "specific issuesf“ Thls corresponds to our
experiencsa.

The rationale for the part1c1pat1ng interests is explaxned
as follaws* predmctahzlmt?” frnm the vzewynlnt of husz*;:
ness and pruper 'safaguards""from the vmewpolnt of
enviranmentalzsts. These ratlonales have likewise been
the case in Wisconsin.

It is indicated that any issue was discussed "if either
side felt it was important” and that "the critical issues’

ware des:r.gnated by both szdes to be tap:t.cs for d:.scus«-

-Tﬁiszcn " Thls was aur experzence alsc. o

The ratlonale for why both sides were interested in the
project was that nezther 31dﬂ was satzsfzed with existing
's?stems far resalvzng their differeaces. It is indicated
that "both sides found the exzstlng adversary system mora
often than not to be time~consuming, expensive, and
unpredictable; apparent victories often turned out to be
hollow, as the confrontation moved from one arena to
another . . . This adversary relationship domipates the
legislative, regulatory and legal processes where the

parties at issue are most likely to meet. By its nature,




the adversary system forces’ each side to present its case
most forcefully; at the same time, the opponents' position
is presented in the most negative terms." The summary
then goes on to quote a representative of the Sierra Club
who, in my opinion, accurately presants the.traditional

cynical views of each side with respect to the motives and

intentions of the other side -- pointing out that both are

wrong, that'manyfgn?ixonmeatai diépunes "involve pragtiﬁdl

differences which ére resolvab}é” and that traditional

meéﬁs of issue resolution "make it difficult for the

parties to reveal their ultimate aims and their final

bottom~line in any settlement." All of this also corres-

ponds to our experience.
Without knowing the slightest thing, then, about the Natiomal Coal Policy
. i-ﬁ “?roje££i wé?ﬁﬁéfé"iﬁﬁéiﬁé;ifiﬁfﬁﬁiséaﬁéin. on .a -siﬁiiar’ &éﬁtui#é and, inﬁék;l;'mﬁ

astingly; with many of the same experiences.

SOME PERSPECTIVES FROM THE PRIVATE SECTOR

In preparation for this conference, and having reviewed a number of the
materials that have been prepared with respect to the Wisconsia model and the

summaries which I have read of the Natiomal Coal Policy Project, I thought I

would add some observations as an attorney in the private sector represeating

business interests with respect to the subject of this conference.




In order for there to be consensus and a negotiated solu-
tion, there must be more than one party intarested in
resolution of the issues.

The iﬁt&rested parties must frequently share their
concerns. |

The interested parties must prioritize their needs and
concerns and establish and communicate their legitimate
"bqttﬂm lines." After all, parties to the process. are
involved becausg of their own perception of their self-
interests ~- and they will remain involved only as lomg as
it appears as if their legitimate "bottom lines" can be
accommodated. [Experience dictates that, if rationally
drawn, most of the "bottom lines" of the participating
parties can be accommodated. They typcially are not
mutually &xclusxv& if- the parm.es get down to . ta}.k:r.ng
detALIS rather than philosophy. As a result, the defini-
tion of legitimate "bottom lines" should be encouraged,
rather than discouraged, even though some pecple may
interpret this process as resulting in the establishment
of ultimatums. Bottom lires, however, must be limited,
necessary, reasonable and ratiogal.

Enough necessary parties of interest must be involved so
that the negotiating group is truly representative. No
one should be turned away who legitimately has an interest

and legitimately wants to participate. On the other hand,

10~



one of the guises under which some groups seek to undercut
the negotiation process, is to arbitrarily demand that all
interested parties, no matter how nominal the interest and
no matter how broad the negotiating group itself is, be
included in the negotiations. This is peither a
political, legal nor ethical necessity.

All interested participating groups should have the
ability to be represented by counsel so as to maximize the
effactiveness_'-of their invelvement.

All parties in interest can and shéul& reserve their right
to ultimately fight for their position in the absence of a
complete agreement. There is nothing wrong with the
reservation of such a right and, in fact, realizing ahead
cf ‘s::z.me tbat; such a right can be raserved mduces ‘many
| -otherw:nse caut:tous partxes to partzczpata. .

Counsel for each party must have the willingness to
moderate his or her advocacy for the client while still
representing the client and its position.

Participating parties must choose counsel who wish to
resolve conflict and are result oriented.

The cousensus process is often the result of personalities
and fortuitous circumstances rather than of a pre-existing
structure or system. Interested parties, therefore, must
be abie to recognize the proper circumstances and person-

alities and be able to take advantage of them when and

«-11-




where they exist., Certainly the support I received from
my client, Exxon Minerals Company, and, in fact, the
leadership role it assumed in the Wisconsin mining nego-
tiations, were examples of this point. -
Corporate counmsel, without unduly restficting the
innovativeness and creativity of outside counsel, should
be actively aware of, if not invelved in, the negotiating
pracess. Outside counsel needs to be made aware that
time, to a business operation, is money and that various
alternative resclutions exist that the company will
consider to be "success."

Qutside counsel, within the confines of ethics and law,
must repraseﬁt the positions of opposing parties fairly to
the client as well as to represent the client accurately
to the --_’6_9_@:;;:3:2,:*.:;'.0_#3;;;" _' £ 2 clzenr. 'is not hostile to the
opposition, hostility should not be communicated.

Qutside counsel peeds to spend an adequate amount of time
physically out among the opposition. To be most helpful,
however, he or she needs to be, minimally, respected by
the opposition and, ideally, accepted by the opposition.
Outside counsel needs to understand business so that he or
she can explain its motives and thinking processes; but he
or she also needs to understand the opposition so that its
motives and thinking processes can, likewise, be communi~

cated back to the client.

12w



e The necessary ingredients -for a successfully negotiated
settlement to a complex situation include:

- the right intentions on the part of both
parties;

- the right circumstances at the timélcf the
negotiations;

- the «choice of ©right counsel by both
parties;

- the right attitude on the part of both
parties;

- the right corporate support for outside
counsel;

- the right personalities; and

- good luck.

' In conclusion, the people you choose to represent you have to appreciate

the good that the free enterprise system and the private sector have
contributed to America while also appreciating that the "little person™ -- his
welfare, protection, dedication, work ethic and confidence in the
"establishment” -~ 15 what America is all about. Particularly, rural
Americans can tell when people are dealing fairly with them. They will make
decision when they have to, not when it is comvenient for us or our clients to
have them make decisions. They use common sense. They are tough pegotiators,
but their points are basic and typically represent a fairly ratiomal statement

of what they feel is an adequate price to compensate them for cooperation with

proposed projects.
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CONCLUDING COMMENTS

I realize that detractors from either extreme of the political sgectrﬁﬁ
can look upon tﬁe above as mere pablum. As far as I'm concerned, that's fine
because that is what the First Amendment is all about. On the other hand,
when clients come to me, their problems involve either obtaining a permit or
somehow extricating them from legal problems resulting from the violation of a
permit. &y'respcnsibility is to represent them to the best of my ability at
the 'lowest ‘possible cost, always keeping their best interests in mind.
Typically, a resolution short of litigation is in that client's best interest.
Interestingly, my experience is that more problems exist with goverament
attorneys in resolving conflicts than with private sector intervenor-type
attorneys. I realize that this experience may vary from state to state and

may differ on the national level as cnmpared to a yartlcular experience in a

partzcular state._ Ga the other hand gcvexnment atnorneys have, im myf.,-

opxnlcu, shown a particular lack of understanding of the private sector, have
a particularly poor value system by which to choose which cases are important
and which are not, and have shown a partiﬁular disregard for the time delays
and legal costs which they impose upon private parties. With respect to those
attorneys, and to people like Mr. Morgan from the American Civil Liberties
Union, I guess my response is simply that if we have to fight, we will fight.
Further, we will typically win. It may cost a great deal ofnlegai fees and it
may cost some time, but, as a practical matﬁer, if a client will practice

preventive law and plan and execute its strategy wisely, it will uitimately

prevail.

-1l




This, then, brings us once again full circle. As I indicated in the
beginning, like the ad on IV says, "You can pay me now oOr you can pay me
later.” One of the advantages of being an attorney in private practice i#
that, regardless of how a project proceeds, ome gets paid. However, as a
matter of personal philosophy, and taking the best interests of the client
into account, I personally get a considerably greater amount of pleasure in
being able to resolve matters during the froant end of a project because that
is more bemeficial for the client, it is more result oriented and, I feel, I
am being paid to provide a more appropriate service to the client than merely
"toughing it out."” There is always the danger in this process of someone
believing that you are being "soft" on the opposition -- much like people
being perceived as being "soft on communism” in the late 1940's and early
1950's. That's an occupatiomal hazard that attormeys experience in repre-
senting their clients. 1In short, an attorney must be willing to tell a
Cliéﬁt;-ﬁﬁﬁﬁf“B?beériﬁtg:cifcu@stancés,”ﬁhaﬁ it: is bette£ td*”éﬁiféh:ﬁéiﬁﬂ7ﬂ'
fight"; and to tell unconvinced antagonists, such as my colleague with the
ACLU, that "I'll see you in court." My own opinion, however, is that, under
proper circumstances, we have to get out of courtrooms and into negotiating
rooms in crder to get ocur system functional once again.

aAnnually, we graduate several tens of thousands new attorneys. We train
these young, c<rafty minds to be advocates -~ that it is honerable, which it
is, to fight. However, over the course of the last several decades, we have
created a society that is growing evermore complex and unmapagable as we
promote fighting between all elements of society and all interests of.sbciet?

with the greatest winner being attorneys in the privare sector. This is no




particular skin off of my nose because the more people disagree, ;he more
money private sector attorneys make.l On the other hand, as attorneys, we have
an overriding responsibility to society as a whole; and someplace, sometime;
we have to estabiish procedures and structures that are result oriented and
which allow society to proceed without the legal system extracting axcessive
tribute out of it along the way as it currently does. In short, as attorneys,
we have been trained to promote the "spirit of faction” referred to by Mr.
Gruﬁwald. At some point, however, society, as he points out, must draw the
line between an appfopriate and inappropriate level of :uch "spirit of
faction." In Wisconsin, at least during the 1970's, I think that we have
largely drawn that line for the benmefit of the state as a whole -- including
industry and the various interested environmental groups. Obviously, the
National Coal Policy Project likewise drew that line successfully on the
national level. Whether in Wisconsin that same spirit will continue in the
vears ahead remains tqabé*sgﬁg; But it certainly is reassuring to see that-a
ggéﬁg,.sﬁch as this,.is interestad in the topic on a natienai scale because

maybe, at last, we are talking about a topic whose time has come.
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THE ROLE OF AN ATTORNEY IN A WETLANDS DESTRUCTION CASE

I am thé Public Intervenor for the State .of Wisconsin.
My responsibility is to advocate and protect public rights in
the envirconment. In order to protect public rights in the
environment, I am often compelled to sue state agencies, as
well as individuals and businesses in the private sector.

The public rights the Office of Wisconsin Publié
Intervenor seeks to protect include public rights in wetlands.
Before the white man arrived, Wisconsin had approximately 10
million acres of wetlands. Today, only 2.5 million acres
remain. Of that total, 900,000 acres are in public ownership.
In Wisconsin therefore, the issue is how do we protect the 1.6

‘million acres from destruction. It is a most difficult job
sinéé*ﬁéfiand loss EasraVeraged two perceﬁt per year between
1930 and 198740.

The purpose of this paper is to discuss the role of an
attorney who has been asked to protect a given wetland from
destruction by a developer. I have two basic recommendations.
First, the best place to win your case is early in the
litigation process‘ before testimony would ever be taken.
Second, your best bet to get the decisionmaker to agree with
you is to carry out a total legal, political and public
education program as part of the resource protectidn

initiative,
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This paper is not meant as a cbmprehensive checklist of

environmental litigation steps. The specific recommendation$

are not organized in the order you would expect in the

litigation of a case. They are presented in a manner which T

find most heipful in conceptually working a wetlands case.

Many of the suggestions should be implemented simultaneocusly.

Agency litigation is a very fluid process.
I will discuss the following items:

1. Motions Practice -~ Page 3
2. Collateral Legal Proceedings - Page 5
3. Discovery = Page 7 R
4. Jurisdictional Questions - Page 9
5. Contested-~Case Hearings =~
versus ‘Informational Hearings - Page 10
6. WEPA and Similar States' Environmental
Protection Acts - Page 11
7. Specialized Environmental Defense Bar - Page 14
8. Consensus Politics - Page 15
9. Special Hearing Times for Citizens - Page 186
10 Agency Contact - Page 18
11. Public Education - Page 19
L2. Expert Witnesses - Page 20
13. Defense Attorney - Page 22

l4. Conclusion.- Page 23




Motions Practice

Most wetlands destructicﬁ;matters will come up in tﬁé
context of administrative agency proceedings on application of
developers to fill or drain wetlands.

Although for some agency decisionmakers, motiohs practice
is not a commonly recognized procedure, one of the most
valuable tools available to a person attempting to protect the
resource from destruction is the practice of using available
prehea:iag'-mdtioas .an5 .briefing’"in..order to have the
applicaticn of.tha.develaper dismissed.

One of the most delightful litigation experiences I ever
had involved the efforts of Kennecott Copper Corporation to

open a copper mine in Northern Wisconsin. The environmental

resource defense team was comprised of three former state and
federal criminal prosecutors. We filed motion after motion
” ériﬁfftdfﬁhé héé@iﬁé@?&ttéckiﬁg7£he abplicaticn ané;attempéihg
to limit the applicant's ability to get evidence into the
record.

A very well-respected trial attorney represented
Rennecott. He often bitterly complained that motions practice
was not appropriate at an agency level proceeding such as on
an application for a mining permit.

None of our motions was frivolous. Ultimately, one of

the motions succeeded and the mining permit application was

dismissed.




Eight legal proceedings were initiated over that’
application of Kennecott. The environmentalists won all eight
legal proceedings. Kennecétt 'was able to get but two
witnesses on - the stand to provide testimony in all eight
prcceeﬁings.' '

Motions practice must be coordinated as part of an

overall litigation strategy. It must raise the basic
procedural and substantive questions. It should be done well
in advance of the trial date, so as to identify separate
issues aﬁd help edﬁcéte-the decisionmaker as to the scope and
immensity of the decision. The public and the media should be
made aware of the issues raised during the motions
proceedings. Many of the basic public policy gquestions will
be decided at the motions stage, rather than during the taking
cof testimony.
_ Inshort, it is.generally advisable to start your motions
ﬁétédti&e.éérly énd.make“it coﬁ?féhéﬁéivé. Réﬁémbét;'éh; gdal
of motions practice is not delay. Rather, the goal is to
clarifyv and expand issues and then, based on the clarified and
expande& issues, to have the decisionmaker rule against
destruction of the wetlands.

Keep in mind that it is easy to lose credibility with the
decisionmaker by filing sloppy or frivolous motions. Filing

motions for the primary purpose of delay is not proper in my

view.
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Collateral Legal Procedures

As indicated abave, the‘usual wetlands destruction case
involves a @evelopar who £files an appiicatian seeking an
agency permiﬁ to destroy wetlands. The contents of the
application will usually restrict the boundaries of the
factual and legal issues involved. Frequently, these
boundaries are far too narrow for the environmental protection
attorney to be successful. Collateral legal proceedings may
be'necéssary in orde: to raise all appropriate envirqnmantal
issues.

For examéle, the agency may well have decided that a
proffered regulatory theory may not be applied. In the mining
case, the Wisconsin Department of Natural Rescurces (DNR) had
historically determined Wisconsin's solid waste laws did not
apgly o metall;c mxnzng waste. _ DNR s solid waste rules
pEOhlblted 51t1ng of SOlld waste dlsposal operatlcns in
wetlands. EKennecott had planned to put its mine talllngs in a
wetland.

The Wisconsin Public Intervenor could have raised the
issue directly during the permit proceedings and it might have
received attention, or it might not have. Strategically, it
appeared to be far wiser to commence a separate legal
proceeding on the issue of whether Wisconsin's solid waste
laws applied to mining. Therefore, we filed a petition for a
declaratory ruling with DNR, asking that it declare that ité

solid waste rules applied to mining.
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An advantage of pursuing the iséﬁa collaterally was that, .
if we lost the declaratory ruling proceeding at the agency
level, we had a separate apﬁéal to the courts, rather tﬁan
have to wait for the unrelated pérmit hearing to conclude. In
short, we di&rnot need to exhaust other administrative remdies
before taking the appeal on the issue.

Declaratory rulings are also useful in determining
jurisdictional questions. They are useful in getting an
agency's attention regarding a particular proposed development
to which the agency is giving very little recognition.

In addition .td declaratory rulings, one can file
petitions for agency adoption of administrative rules
(requlations) to full regulatory wveoids with respect ¢to
activities contemplated by the developer.. Once the rules
petition is filed, you c¢an advance a two-pronged argument
before the decisionmaker. First, you can argue a regulatory
vaidfgkists7witﬁf??gg;??“ta?th§ §§?é1oper’s.plahs, and that
the agency has Eefo:e it a rules petition asking the agency to
£ill that void. Second, it would be inappropriate to process
the permit application until the regulations are in place.
Everyone has a right to know the groundrules before the permit
hearing.

This s a technique which I strongly recommend.
Frequently, you can ultimately build a political coalition,
including supporters of the developer, to get the
administrative rules in place so that the permit application
can be processed, and a "go" or "no-go" decision reached.
There is a great incentive for the developer to support rule-

making under these circumstances.
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Discovery .-

Most successful litigation attorneys routinely conduct
discovery prior to hearing or-trial. Discovery takes place
far less often during agency proceedings, and it is here where
discovery may be particularly useful. There are at least four
reasons why discovery is valuable on the agencywleQel.

First, the decisionmakers are usually geneialists. They
.aré often young and fairly new to the decision-making process.
The facts and details needed to persuade these decisionmakers
can often only be secured through ﬁ;scavery.

Second, the entire deczszonwmaklng process is too often
willing to accept a given assertion as an accurate statement
of fact. However, the complexity of wetland ecology,
groundwater, science or surface water chemistry should
persuade all of us that we seldom have the luxury of being
certain that we have an ultimate fact or accurate description
of raallty before us. | IR

The fx:st documents prepared by the develcner to justify

his project are almost invariably inaccurate or, at least,

incomplete. But the'develaper's workup will be in a fancy

submittal document, and may pass the common sense test when
reviewed by the agency generalist. My experience, however,
has been that when the documents and alleged £facts are
reviewed by an adversary chapter by chapter, page by page,
paragraph by paragraph, sentence by sentence, and number by
number, very often there is no way that the submittal documenf
has accurately described reality. But you can only expose the

superficiality of your opponent's case through comprehensive,

full scale discovery activities.

.-




Third, the regulatory agency ‘probably will not conduct -
its own discovery activities because of manpower limits and
historical role playing. If the corporation's files are to be
examined thoroughly, if interrogatories ére to be filed and
depositions ﬁaken, it will require an outside litigator to do
this. Very often, "the smoking gun® that you-heed to win a
case will exist in the dévelcper's own files. It is a matter
of getting to those files,

If the state agency, or agencias_ before whom you
practice, do not . have azscovery rules cod;f;ed, ycn_shcuid
make the adaptlcn cf such rules an early prlarlty.. If your
state statutes llmzt dzscovery abzlltles at the agency level,
make the changing of those statutes an early priority. 1If the
statutes cannot be changed, demand discovery from the agency
through motions and declaratory ruling petitions as a matter
of due process. o - _ |

Feuzth, the lawyer wxll need to prapare ‘as’ extens;vely”

- for administrative proceedings as for trials. If you lose the

agency decision, the legal’presumgtions are against you in

public review. _
Finally, bigger developers will hide behind the concept

of trade secrets when you are trying to get at many of their

£iles. Such legal assertions are generally without merit. On

the agency level, the general rule of discovery is that an

attorney has the right to see all records which would be

useful to prepare litigation. It is up to the agency to

fashion protective orders so as to maintain the developer's

trade gecrets.
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Jurisdictional Questions

One of the often overlooked vehicles available to the
environmental defense attorney is an attack upon either the
subject matter or personal jurisdiction of the regulatory
agency. Over the years, agencies have gotten accustomed to
certain administrative procedures related to nbﬁification of
potential parties. Because of special interest pressures, the
agencies have often truncated the jurisdicticnal steps
reguired by enabling - statutes. The special interest groups
want"ﬁhe permii 'précéss .tcA go as quickly as possible.
Environmental defense attorneys should be preéared to
carefully scrutinize whether all elements of the statutes have
been complied with which relate to the jurisdiction of the
agency. The attorney shculd look beyond the administrative
rules to the enabling statutes. It is also important to find
_out who has been served with required motices.

- Ih addition; mos£  st$ﬁutes réquire”.carﬁéin‘ minimunm
submittal of data as a precondition for a hearing on the
processing of an application. Developers and agencies may be
sloppy and do not always comply with those statutes.

Another practice often followed by developers and
agencies i{s to permit late filing of certain documentation,
even though the statute contemplates its submission as a
precondition for hearing. You should be prepared to challenge

noncompliance with statutes and administrative rules when.it

is to your advantage.
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Contested-Case Hearings versus Informational Hearings

Many  agency decisions” ‘regarding  protection . of
environmental resources occur in the ‘context of public
informational”meatings or hearings. Also called ”1ggislative“
hearings, these procsedings do not allow motions practice,
discovery, sworn testimony, cross-examination, and have no

legal restraints prohibiting ex parte contacts with the

decisionmaker._

In a very few ;nstances, th;s ‘may work to the advantage
cf the envxronmental protector. However, most of the time
such proceedings will not. Most developers and their
consultants have longstanding relationships with regqulatory
staff. That relationship provides a distinct edge to the
developer who has informally worked out most of its problenms

with the agency long before the hearing commences, and often

,even befane an apgl:catxon 13 f;led.' Thxs infcrmal 9ro¢edure

is most comfortabla for the regulator and the developex.
For these reasons, the informational meeting or hearing
that follows becomes a charade. The dye has been set. The

environmental defense attorney's client is almost certain to

lose.

I strongly advocate insisting upon contested-case

hearings with full substantive and due process rights

attached. If the rule or statute is silent, insist upon a

contested~case hearing. If the rule or hearing process only
permits the developer to secure a second chance hearing which

involves contested case rights, challenge the reasconableness
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of the rule or statute. In making sﬁch a challenge, cite Ehe
state's Public Trust Doctrine if the resource impacts og‘
navigable waters, If necesé%xyu seek statutory and :uie
changes so that environmental groups can obtain automatic
concested-caﬁé hearings upon request.

There are those in public advocacy who insist that
contested-case hearings work against the advantage of the
citizen intervenor. They argue that the resources of full
blown litigation will sap the strength of the person who
objects to the development. I do not share that perspective.
But to the extent that you have such concerns, analyze each

case for comparison of resources between the developer and

your side.

WEPA and Similar States' Environmental Protection Acts

The National Envirgnmenta;_foligy_Act {NEPA).and state
étatufeé'siﬁilar“tﬁui;'aréiiaWS ;ﬁiCE.Eéqﬁife Carefﬁi-anaIY$is'
by an attorney attempting to protect a wetland from
destruction.

In Wisconsin, our regulatory agencies grobably do less
than eighteen Envirommental Impact Statements (EISs) a year.
However, our DNR will do over 1,800 "Type II" Environmental
Assessment Screening Worksheets (EASWs). In addition to the
EASW, the department 1is required to study, develop and
describe, in  writing, appropriate alternatives to the
developer's proposed course of conduct.

I would stress four aspects of environmental policy act

litigation to you.




First, the law requires the .agency to indegendentiz
analyze the environmental consequeﬁces of a project. v@ry’.
often the agency will do ;hcthiné but parrot, withqut
verification, the documents éubmitted by the developer. In
the Kennecott case, the EIS contained thirty-three major
environmental studies. DNR had conducted three of the thirty~
three studies. It had verified, in one fashion or another,
five of the studies. It accepted at face value the accuracy of
the other twenty-five studies conducted by Rennecott. Such
wholesale plagiarizing of the developer’s reports does not
censtitu;e'agencv compliance with &Eéa'and similar state laws.

Second, ;he agency usually will not require a quality
assurance program for the scientific tasts, the conclusions of
which will be part of the project submittal document of the
developer. Also, the agency will not reguire "split-
so that the agency can check on the reliahility of

sampling,”

Jthe labozatorzes helng used by the dev&loper._ The agencg

should have its own wrztten verxfzcatmcn program available
prior to the time that the developer begins collection of
data. As an environmental litigator, you should be prepared

to ask for a contested-case hearing on the adequacy of this

verification program.

Third, environmental assessments are usually impressive
looking documents. They are written by government entities.

There exists a temptation to accept as truth the statements

contained in the documents. As an environmental litigant, i;

is a major mistake to succumb to this temptation.
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Environmental impact statements and environmental

assessment screening worksheets will often contain gross

generalizations which pass théréast of common sense, but when
carefully analyzed, fail to comprehensively articulate reality
or alternatives. When seeking to determine the validity of
these environmental assessment documents, you will find it is
often impossible to find out who was the autﬁor of a given
conclusion or sentence. It is even more difficult to find out
the qualifications of the person who wrote the assertion.
During discovery, find out who --{w_r':_pta__ each of the critical
seﬁienges; :?ind.ﬁﬁtnwhét;thefbééis was for that décision. You
shéuld5alsd find out about the qﬁaiifications of the person
who made the assertion. For example, we found out in the
mining case that the‘assexticn in the EIS~-that there is no
written market for the by-products in copper and zinc mining—-
was written by a fisheries biologist, not by a Ph.D. economist
‘who 'specializes in marketing. I suggest that the government
can. be éhown. thét .it cfﬁén failsnnﬁo meet ité' Butden 'cf
independent analysis.

The fbﬁrﬁh.aSQe&t of envirommental policy act litigation
to keep in mind is that agencies may.attempt to bifurcate the
EIS process from the permit hearings process.

As a generalization, I would argue that such bifurcation
works against the best interests of the environment. As an
environmental advocate, your resources are generally limited,
and gearing up for two major proceedings can be very taxing.
In addition, a c¢itizens community group is usually not
prepared to handle final EIS hearings, which may often occur
months ahead of permit hearings. It takes a long time for an

ad hoc community group to get organized. The EIS process may
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take place before the community is }eady.

It often happens that a ccmmun;ty will prepare to flght a
project in the permit proceedan, ﬁoregoxng the EIS
proceeding. Unfortunately, by the time of the permit hearing,
where the community group is prepared to ‘raise the
environmental issues, they have.already been 6écided at the

environmental impact statement stage.

Specialized Envirommental Defense Bar

Many of us who work to pibtéc£ a§d.advccate public rights
in the environment on a regular basis come from institutions
that pay us. Unfortunately, there are not many of us.

Given the volume of potential cases to protect the
environment, particularly wetlands cases, it is important that
there be a group of attakneys in the private bar who are
_ quallfzed Lo handle» envzzmnmental cases. By txalning and

| expexlence, they shouid be spac1allsts in envxrcnmental law.

These attorneys must also be experienced litigators.
They must have a mature relationship with their law £irms
which permit them to do semi-pro bono work.

A significant number of cases should be referred to these
private attorneys. This permits significant £fees to be
generated which will partially cover the costs of training,
kravel and office overhead.

Finally, I Dbeliesve that attorneys recruited ﬁér
environmental defense work should generally come from firms of

considerable size and substance. This is because major law
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